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11 August 2020 
 

Fisheries Bill 
 

Dear Cabinet Secretary, 
 
The Delegated Powers and Law Reform Committee considered the delegated 
powers in the Fisheries Bill at its meeting today and agreed to write to you with the 
questions below. 
 
Firstly, the Scottish Government’s response to the Environment, Climate Change 
and Land Reform Committee’s questions on the Bill indicated that some of the 
powers in the Bill overlap with more specific powers in retained EU law. These are 
the powers formerly exercised by the European Commission conferred by EU 
Regulations and which will transfer to the UK or devolved administrations in retained 
EU law as amended by UK EU Exit instruments.  
 

1. What are those overlapping powers and is it intended that the powers in 
retained EU law will be removed in light of the powers in the Bill? 
 
2. Is the Scottish Government aware of any other legislation that might be brought 
which would result in further overlapping powers? 

 
The Committee also had the following more specific questions related to particular 
provisions in the Bill. 
 
Paragraph 21 of Schedule 9 (new section 137C(1) of the Marine and Coastal 
Access Act 2009) – power to make interim orders for marine conservation in 
the Scottish offshore region 
 
If Scottish Ministers wish to extend an urgent marine conservation order under 
section 88 of the Marine (Scotland) Act 2010, they can only do so if they intend that 
they will make a marine conservation order in respect of the same area and have 
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published notice of their proposal to make the order permanent. Any continuation of 
an urgent marine conservation order can only be made for a further period of up to 
12 months under this Act.  
 
By way of contrast, per paragraph 21 of Schedule 9 of the Bill, inserting new section 
137C(1) into the Marine and Coastal Access Act 2009, no explicit time limit applies 
to the extension of an interim order for marine conservation in the offshore area. In 
addition, there are no equivalent requirements in the Bill to the effect that Scottish 
Ministers can only extend the period for which an interim order remains in force if 
they intend to make a permanent marine conservation order in respect of the marine 
protected area concerned and they have published notice of their proposal to make 
the order permanent.  
 

3. Does the Scottish Government consider that the power to extend an interim 
order should be subject to the same requirements as exist for extending an urgent 
marine conservation order under section 88 of the 2010 Act? 

 
Paragraph 7(1) of Schedule 3 – Power to make regulations about the licensing 
of fishing boats  
 
Paragraph 7(3) of Schedule 3 – Power to make regulations about the charges 
for licensing of fishing boats  
 
Paragraph 7(5) of Schedule 3 – Power to make regulations about the principles 
relating to licensing of fishing boats  
 
Paragraph 1 of Part 1 of Schedule 8 – Power of the Scottish Ministers to make 
provision about fisheries, aquaculture etc. (equivalent power for Secretary of 
State in clause 38(1)) 
 
Paragraph 3 of Part 1 of Schedule 8 – Power to make provision about aquatic 
animal diseases (and equivalent power for Secretary of State under clause 
40(1))  
 

4. In relation to each of the five powers above, the Committee would be grateful 
for further information on:  

 
(a) why the Scottish Government considers it appropriate that the power is 
shared by UK and Scottish Ministers within devolved competence? 

 
(b) in what circumstances the Scottish Government envisages the power will 
be exercised by UK ministers in devolved areas? 

 
 
Clause 14(3) – Power to add, remove or vary exceptions to the prohibition on 
British Fishing Boats fishing anywhere without a licence  
 
Clause 16(3) - Power to add, remove or vary exceptions to the prohibition on 
foreign fishing boats fishing within British fishery limits without a licence  
 



 

 

 
 
   

5. In relation to both clause 14(3) and 16(3), could you provide further information 
on why the Scottish Government considers it is appropriate for the powers to be 
conferred on the Secretary of State with Scottish Ministers’ consent, but with no 
corresponding power of the Scottish Ministers to make regulations within devolved 
competence? 

 
New clause 18(1) – National landing requirement  
 

6. In relation to the power in clause 18(1), does the Scottish Government consider 
it is appropriate for the power to be conferred on the Secretary of State with no 
corresponding power for Scottish Ministers?  

 
7. If so, is it appropriate that there is only a requirement to consult Scottish 
Ministers rather than consent being required? 

 
New clause 48(1) – National landing requirement  
 

8. Does the Scottish Government consider it appropriate for the power in clause 
48(1) to be conferred on the Secretary of State in devolved areas, without any 
corresponding power of the Scottish Ministers, particularly with no requirement for 
the consent of Scottish Ministers, or a requirement to consult Scottish Ministers? 

 
The Committee would also like to reiterate its view that the Scottish Parliament should 
have the opportunity to effectively scrutinise the exercise of all legislative powers 
within devolved competence. It is therefore appropriate that all consent decisions of 
the Scottish Ministers in respect of powers under the Bill exercisable by UK Ministers 
in devolved areas are, as a minimum, subject to the procedure set out in the proposed 
new SI Protocol covering powers exercised by UK Ministers in devolved areas arising 
from EU withdrawal. There are a number of such powers being delegated in this Bill. 
Of particular significance are the powers in clause 14(3) and clause 16(3), particularly 
where the Scottish Ministers will no longer have their own powers to set exceptions to 
the prohibition on unlicensed fishing by fishing boats in devolved areas. The powers in 
paragraphs 1 and 3 of Part 1 of Schedule 8 (and the equivalent powers for 
Secretary of State in clauses 38(1) and 40(1)) are also particularly significant, as they 
include, for example, the ability for the Secretary of State to create criminal offences 
and modify the Scottish Ministers’ functions in devolved areas. 
 
The Committee would appreciate a response to the points raised in this letter by 
5pm on Thursday 14 August so that it might consider that response at its meeting 
on 18 August in order to report to the Rural Economy and Connectivity Committee in 
advance of its consideration. 
 
Yours sincerely, 

 
Bill Bowman 
Convener of the Delegated Powers and Law Reform Committee 


